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Name & Address of The Appellants

M/s. Pacifica Developers Pvt Ltd
Ahmedabad

= oo GY ¥ oigE B W @fa SRR WReR B el FeRifed TR ¥ av

Tl 8-

3

. Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in

the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form 8.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

cervice tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of2 e Py
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iif) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0I0) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applizable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on L
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or ...

penalty, where penalty alone is in dispute.
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:: ORDER-IN- APPEAL ::

M/s. Pacifica Developers Pvt. Ltd., Reflections, Near
Vaishnodevi Temple, Near Nirma University, Ahmedbad-382735.
(hereinafter referred to as ‘appellants’) , are having Service tax
Registration No. AAECP0419RSTO001 for specified taxable services i.e.
mainly Construction of Residential Complex Sercie, Manpower
recruitment or Supply Agency service,---,-Other Taxable Service-other
than 119 listed (Special Service), Special services provided by builders,
and are availing CENVAT credit under Cenvat Credit Rules, 2004.

2. The facts of the case, in brief, are that the appellant had wrongly
availed Cenvat Credit of Service Tax on the invoices/debit notes issued
by YMCA for club membership to their clients amounting to Rs.
462014/- for the year 2013-14 and Rs.913027/- for the year 2014-15
total amounting to Rs. 1375041/- which was inadmissible to them as
per CCR, Rule 2004. The Internal Audit party of the department has
audited the appellant records and the Show Cause Notice was issued
on 17.11.2016 . The same was adjudicated vide impugned order No.
SD-01/26/AC/Pacifica/16-17 dated 14.03.2017 . The adjudicating
authority disallowed service tax credit as the same is not falling under
the preview of “Input Services” as per Cenvat Credit Rules, 2004.

3. The appellant feeling aggrieved, had filed an appeal against the
above said Order-in-Original on 08.03.2017 on the ground that the
impugned order is not at all legally sustainable, hence it deserve to be
quashed and set aside. The appellant has submitted that he is into the
business of construction residential flats, and also paying service tax on
the same. In doing so, the appellant avails service tax on various items
of goods, and services which are used in the provision of servicers.
Likewise, as a package deal, while selling the residential flats, in
addition to the residential flat as well as the internal amenities provided
within the same premises, the appellant also provides YMCA club
membership to the prospective residents of the residential flats
constructed by the appellant. The appellant purchased the membership
of the YMCA club in bulk/group, and then whomsoever purchased their
constructed flats, the appellant gives/allots membership to such flat
owner, as a part of the package deal. Further the appellant gives the
offer as a tool for advertising their product i.e. the sale of the residential
flats, and in turn the prospective buyer of flat gets premium
membership of a premium club for their social pleasure. The appellant
offering the club membership only to those flat owners who book their
flats and therefore, it is an offer made by them alongwith the sale of
flat. The appellant bears the cost of the membership of the club, and
does not collect/recover the same from the flat owner, in any manner
-and the cost of the club is otherwise included in the cost of the flat.

4, Personal hearing in the matter was granted and held o/ry,”_, *

19.12.2017. Mr: R. Subramanya , Advocate, appeared before me a d;/
reiterated the GOA and said that this service fall under the “Salgs 7(\
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5. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions
made by the appellant at the time of personal hearing.

6. Now issue to be decided is whether such credit which is taken by
the appellant are eligible or otherwise. However before proceeding to
discuss the service, I hereby reproduce the definition of input service
as provided in Rule 2(lI) of CCR, 2004 which came into force on
01.04.2011. The same is as under.

(D) “input service” means any service, -

(C) such as those provided in relation to
outdoor catering, beauty treatment, health
services, cosmetic and plastic surgery,
membership of a club, health and fitness
centre, life insurance, health insurance and
travel benefits extended to employees on
vacation such as leave or home travel
concession, when such services are used
primarily for personal use or consumption of any
employee]

7. Further , in this regard, the appellant has place reliance-upon the
decisions- in respect of;

[) 2016 (42) S.T.R. 757 (Tri.Mumbai) in case of PAM PHARMA & ALLIED
MACHINERY CO. P. LTD. Versus CHIEF COMMISSIONER OF C.
EX., MUMBAI-V

“In this case the Hon’ble Tribunal held that Club
membership of Association known as Entrepreneur
Organization - Membership of business club like
the Entrepreneur Organization is indirectly related
to the promotion of business of appellant -
Expenses incurred on membership of club are
forming part of assessable value- thus Expenses
incurred on membership of business c¢lub is an
Input Service and appellant can legally take
Cenvat credit of expenses incurred on the
membership of the Club.”

ii) 2016 (42) S.T.R.332 (Tri.Mumbai) in case of RACOLD THERMO LTD.
Versus COMMISSIONER OF CENTRAL EXCISE , PUNE

"The Hon’ble Tribunal in this case held that
the club service is utilized to promote sales and /<
purchase activity by attending the clients and A

 holding conferences and such expenses are Darﬁ
and parcel of manufacturing cost of final Droduct v \‘
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8. Further, I find that the service of club membership are offered
by the appellant as a package deal along with the construction and sale
of residential flats and the membership of club is not consumed by him
or any of the employees of the appellant. Therefore, it cannot be said
that the club membership service are for the personal use of the
employees of the appellant .

9. I find that the issue of club membership is no more res integra. It
is needless to say that in case of Lubi Industries, Honorable High Court
of Gujarat has stated that unless a stay has been obtained , order of the
higher judicial forum should be followed. In view of honorable Tribunal
decision, I respectfully follow the same and allow the appeal filed by
the appellant.
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10. The appeals filed by the appellant stand disposed off in above
terms.

ATTESTED

“DUTTA) |
SUPERINTENDENT (APPEALS),
CENTRAL TAX, AHMEDABAD.

To,

M/s. Pacifica Developers Pvt. Ltd.,
Reflections, Near Vaishnodevi Temple,
Near Nirma University, Ahmedbad-382735.

Copy to:
The Chief Commissioner, Central Tax, Ahmedabad.

The Commissioner, Ahmedabad North.
The Addl. Commissioner, Ahmedabad North..
The Dy./Asst. Commissioner, Division-I, Ahmedabad North.

Guard File.
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